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Re: The Budget Reform Act of 2001 (SB No. 6-83, SD2, HD2, CD1 PDI)
Dear President Andres:

ave reviewed the Budget Reform Act of 2001 (SB No. 6-83, SD2, HD2, CD1 PD1)

Ih
that has been submitted for my signature by the OEK subsequent to my referral of the bill

In order for a system to be transparent, the responsibilities of all branches of the
government must be clearly set forth. Thijs applies not only to the Executive Branch,
which prepares the largest portion of the budget, but also to the Legislative Branch,
which ultimately determines the nature and extent of the government’s yearly
expenditures. In addition, the budget system that we choose to apply to our decision-
making processes should Segregate expenditure issues from other unrelated issues. We
do a disservice to the people of Palau when we hide these unrelated issues in an annual

budget bill and thereby limit the issue to public exposure and comment.
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Finally, a budget process should guarantee that moneys appropriated are supported by a
comprehensive analysis of revenue availability. This analysis should be applied not only
to the budget offerings of the Executive Branch, but also to budget proposals initiated by
the Legislative and Judicial Branches.

[ believe that the concerns expressed in my referral letter addressed these broad issues
and I was quite disappointed that the OEK failed to undertake to address these concerns.
Specifically, I would request that the OEK make a good faith effort to review and
respond to the following major issues, to finalize the Republic’s transparent budget
system for the future. I have attempted to limit the issues-raised to demonstrate my good
faith effort to eventually arrive at a reasonable compromise that will be in the best
interests of all Palauans.

1. In deleting Sections 325 and 326 of the original bill, the OEK confused the overall
budget process by effectively eliminating itself from the descriptive process. The Senate
indicated in its Committee Report that these actions were taken because these simple
descriptions of process would somehow “impose improper and unenforceable restrictions
on constitutional legislative power.” Clearly, process can be applied to the Legislative
Branch as well as the Executive Branch without abridging inherent constitutional powers.
In fact, transparency demands that such process be clearly set forth.

In addition, the OEK deleted a provision in Section 325 that simply required the
budgeting of funds where obligations are created through legislative action. Once again,
the Senate in its Committee Report cited restrictions on constitutional legislative power
as the basis for this deletion. This is not a constitutional issue. This is an issue of good
fund management. It is clearly consistent with 40 PNC 406, which requires certification
of funds prior to expenditure, which is applied to all branches and all agencies of the
National Government.

2. Under the OEK’s provision relating to ‘Continuing Budget Authority’ (Section 326),
if the OEK fails to pass a budget by September 30, 2001, it ‘may’ pass a continuing
budget authority. This responsibility should be made mandatory. We cannot permit the
on-going operations of the National Government, and the protection of the People’s
interests through such passage, to be at the discretion of the Legislative Branch.

3. The deletion of Section 331 of the original bill would have eliminated riders from our
budget process. The Senate, in its Committee Report, indicated that such riders were
often useful and that the issue was heavily debated in many countries. Unfortunately
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such debates generally revolve around the implementation or non-implementation of
transparent budget systems. Riders are useful only in hiding legislative decisions within
a large budget bill and thereby limiting public inspection and comment. I believe that
Palau should voice its strong support for public involvement by making such riders
unlawful.

4. The requirement that any request or application for a grant be copied to the OEK
makes an already complicated grant process more complicated. The OEK clearly has the
constitutional power to reject any expenditure of funds and can therefore reject any grant.
By injecting itself in the application phase, the OEK is merely making the job of
identifying additional funding more difficult. This provision does not give the OEK any
power to take action on such grant applications, which would be an intrusion on
Executive Power. Why then not await the finalization of such grant process and
introduction of the same in the budget process? This would assist, rather than hinder, the
identification of grants intended to benefit the Republic.

Finally, I would ask that the staff of the OEK work with the Budget Office to address
certain process issues. Revisions to the original bill will, in certain circumstances, make
implementation of the annual budget more difficult for the people who actually prepare
the budget. Through minor adjustments the job of the Budget Office could be made
simpler and remain consistent with current budget practice.

Aside from these much needed additions to the bill, I must add that, even with its
deficiencies, the current budget process will be improved. To its credit, the OEK left
Subchapter IV, regarding Performance Reporting, in essentially its original form. This
new budgeting process should go a long way toward improving the government’s
analysis of its own performance and thereby improve such performance.

Similarly, the OEK is to be commended for its treatment of Subchapter V regarding
Capital Improvement Projects. This section was essentially retained in its original form
and establishes a far stronger budget system for reviewing capital improvement projects.
These new requirements will clearly lead to the identification and implementation of
better infrastructure projects.

Finally, the establishment of a Reserve Fund is a major advancement in establishing a
- budget system that plans for the future. While I would like to further discuss the timing
and implementation of this Reserve Fund, I congratulate the OEK for its recognition that
such fund will result in a stronger fiscal position for Palau in the future.
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I look forward to further discussions with the OEK regarding the matters discussed
above.

Sincerely,

. Kemengesay/ir.
Presi f the Républic of Palau
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A BILL FOR AN ACT

To provide a new statutory framework for budgetary policies and procedures, to repeal 40 PNC
Chapter 3; to amend 3 PNC Chapter 4, regarding referred bills; to amend 40 PNC 408(b) to permit
commingling of the General Fund Reserve with the Compact Trust Fund for investment purposes;
and for other purposes.
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THE PEOPLE OF PALAU REPRESENTED IN THE OLBIIL ERA KELULAU DO ENACT
AS FOLLOWS:

Section 1. Legislative findings.

(a) The Olbiil Era Kelulau finds that it is appropriate to enact new budgetary policies and
procedures based on performance, so as to improve economy and efficiency in government
operations, programs, and scrvicgs.

(b) The Olbiil Era Kelulau further finds that, especially regarding appropriation bills,
heretofore existing laws governing repassage of bills referred back to the Olbiil Era Kelulau by the
President pursuant to the anstitution, Article IX, section 135, are incomplete or unclear as to what
changes may be made before resubmission to the President. A new section 407 of 3 PNC provides
clear guidelines, in conformity with established legislative practice of both the Olbiil Era Kelulau
and the President, regarding repassage of bills referred back to the Olbiil Era Kelulau.

(c) The Olbiil Era Kelulau finds that there has been confusion in the past between the
definitions of budget deficit and revenue deficit, and seeks to clarify these terms in this bill.
Legislation prohibits spending over an amount appropriated, and these new definitions intend to

eliminate misunderstanding and provide meaningful definitions.

Section 2. Repealer; replacement. Chapter 3 of Title 40 is hereby repealed in 1ts

entirety and replaced with the following:
"Chapter 3: Annual National Budget
Subchapter I: General Provisions

Section 301.  Short title. This Act may be cited as the “The Budget Reform Act of 2001."

Section 302.  Purpose. The purposes of this Act are:

(a) to repeal the Unified National Budget Procedure Act of 1981 and enact national
government budget and finance policies and procedures that are appropriate to the Republic's
political status and contemporary budget practices.

(b) to establish performance reporting requirements to:




(V5]

w

23

24

25

RPPL No. 6-11
(Intro. as Senate Bill No. 6-83 SD2,
HD2,CDI1, PD1)

@) generate information that allows the determination of the extent to which
national government programs and services are economical and successful;
(2) develop well-defined goals and priorities for national government agencies

and programs;

3) strengtherg.the accountability of the national government to citizens and
taxpayers by providing a record of the national government’s performance in providing
effective and efficient services: and

(4) create appropriate incentives to encourage national government employees
to perform efficiently and to the best of their ability.

(c) to establish guidelines for the expenditure and monitoring of capital improvement
project funding by national and state gevernments.

Section 303.  Definitions. In this chapter:

(a) “"Agency" means any entity established or funded by law of the Republic or a local
govemment. Agency includes, but is not limited to, the following entities and their officers,
directors, employees, and independent contractors: any authority, board. branch. bureau.
commission, cooperative, council, division, fund, group, institution, political division, office. public
corporation, or state government, including any autonomous or semi-autonomous govemmental
entity.

(b) "Annual national budget" means a consolidated budget reflecuing the total estimated
revenues anticipated and their proposed uses for general operations, debt service, capital

improvement projects, and other lawful purposes.

(c) "Appropriation item" means a sum allocated to an identified budget activity.

(d) “Appropriation bill" means a bill that proposes the appropriation of funds trom the

National Treasury for specified purposes.
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(e)  "Authorization” means a provision establishing authority to appropriate funds for a
budget activity.

(f "Balanced budget" méans all or part of an annual national budget in which estimated
revenues and other available resources equal authorized expenditures for all or the corresponding

part of the budget during a fiscal year.

-~

(g)  "Budgetactivity" means a purpose proposed for funding.

(‘h) "Budget call" means written instructions of the President of the Republic to any budget
activity regarding preparation of an annual budget, includ'ing without limitation format. order.
arrangement, contents, narrative justification, and due date.

. eskvovenies ¢ ool expend. 7 '

(1) "Budget deficit” means the'amount'by which the tetat authorized budget spending
level exceeds thetetst actual revenues collected.

‘ £sh Ytenyes > «_"4-1. -”"i”":"d'

(J )"Budget Surplus™ means the amount by which sums appropriated exceed actual
expenditures and obligations for a fiscal year; obligations and expenditures are held below the level
of actual receipts creating savings within the authorized budget.

(k) "Budget year" is the fiscal year.

(h “Capital improvement project” ("CIP") means any of the following undertakings of
the national government or a state government:

(1) any construction or renovation on the real property of the Republiz or of a
state, for any permanent physical facility, including architecture and engineering and other
construction and planning studies;

(2) any physical improvement which has an estimated useful life longer than one
year and is made to a leased property or to an occupied property owned by 4 government
enuty;

(3) any acquisition of an interest in land or permanent fixtures on land. or any

matching funds for any United States or foreign grants within the meaning of subsections (1)

or (2) required because of the activities described in subsections (1) or (2).

[0S




~

A

20

21

o
U

RPPL No. _ 6-11
(Intro. as Senate Bill No. 6-83 SD2,
HD2, CD1, PD1)

(m)  “Compact” means the Compact of Free Association between the Republic of Palau

and the United States Government and any subsequent laws and subsidiary agreements pertaining

thereto.

‘

{(n)  "Fiscal year" meags the 12-month period from October 1 of one calendar year through

September 30 of the next calendar year.

(o) "General fund" is the fund into which national govem'ment reveﬁue collections are
credit‘ed for discretionary appropriations.

(p) "General operations" means annual budgetary operations of the executive, legislative,
and judicial branches of the national government, operating grants and subsidies to state
governments, non-governmental organizations, and other programs and activities of the national
government.

(q) "Item" means a positive sum, a single amount appropriated for a specified purpose.

(r) "Item reduction” or "line item reduction" is the presidential power of an item provided
in Article X, Section 15 of the Constitution, which allows the President to reduce specific sums in
an appropriation bill passed by the Olbiil Era Kelulau.

(s) "Item veto" or "line item veto" is the presidential veto power of an item pravided in
Article IX, Section 15 of the Constitution.

(v "Performance measure” means a quanufiable standard of government
accomplishments, results, efficiency, or cost-effectiveness.

(u) "Program" means a group of related services or activities provided or administered
by an agency and accounted for in its budget.

(v) "Recurring budget activities” means regular and on-going activities of the national

government requiring annual appropriations and excludes one-time-only appropriation items or

completed programs or activities.
P ]
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(w)  "Reprogramming” means the reallocation of appropriated funds from one
appropriation item to any other appropriation item.
(x) "Restricted local revenues" means revenues collected from all domestic sources and

designated for specific purposes or programs.

(y)  "Revenue deficit" means revenue shortfall; the amount by which anttetpated actual

revenues fall short of anticipated receipts.

(z)  "Revenue surplus" means the amount by which actual receipts exceed the amount of

receipts anticipated.
(aa)  "Service population" means the recipients, users, and beneficiaries of an agency’s
activities or the subject of an agency’s regulation.
(bb) "Unrestricted local revenues” means revenues collected from all domestic sources
not designated for specific purposes or programs.
Subchapter II: Annual National Budget Procedures

Section 321.  Annual budget preparation. The President shall prepare and introduce an

annual budget bill in the Olbiil Era Kelulau. Funding for general operations, debt service, and
capital improvement projects may be proposed in separate bills or in a unified budget. A
consolidated bill or the sum of separate bills, with supporting documentation, shall constitute the
annual national budget.

Section 322.  Budget call. The President shall issue a budget call and prescribe the tormat.
order, arrangement, and contents of the annual budget for all budget activities. The annual budget

of any budget activity that fails to respond to the budget call on or before June 1 shall be established

by the President.

Section 323.  Annual budget requirements. The annual budget shall contain:

(a) a funds availability analysis;
(b) schedules detailing actual expenditures and obligations for the past fiscal year and

providing estimated expenditures and obligations for the current and next fiscal years,




15

16

17

RPPL No. __ 6-11
(Intro. as Senate Bill No. 6-83 SD2,
HD2, CD1, PD1)

e
—

Section 325. tem veto Of reduction. The President may reduce or veto an item in an
appropriation bill and sign the remainder of the bill, returning the item reduced or vetoed o each
house within fifteen calendar days together with the reason for his action.

' Section 326. Balanc { annual national budget. The annual national budget shall be a
balanced or surplus budget .in which the total of all estimated receipts is equal to or greater than the
proposed total appropriations.

Section 327. € ontinuing budget authority. Lf an annual budget is not enacted by the
beginning of a fiscal year, continuing budget authority may be enacted for all regular budget
activities of the national government. Continuing budget authority shall provide funding at the level
of appropriations of the previous Btndge( year until an annual budget for the fiscal year 1s enacted.
Authorizations and appropriations of United States grant funds under these circumstances are
conditional on such funds® being made available to the Republic.

Section 328. Lapsin of appropriated funds. Unless otherwise provided by law. all
appropriations shall lapse at the end of the fiscal year.

Section 329. Funds availability analysis.

(a) The President shall submit a funds availability analysis with each authorization or
appropriation bill. The funds availability anzﬂysis must be approved by the President and the Olbiil
Era Kelulau. and the itemized summary provided in subsection (b)(1) shall become part of the
appropriation bill in support of which itis submitted. For the annual national budget, the President
shall submit a funds availability analysts for the preceding fiscal year, the current fiscal year. and
the next two fiscal years.

(b) A funds availability analysis for a fiscal year shall contain. but need not be fmited

[{eN
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| )] an itemized summary of revenue projections, by source. and appropriations

~

or proposed appropriations. Revenue projections shall include all grants, from all sources,

3 anticipated to be available for obligation during the budget year; and
4 2) a detailed schedu}e of actual revenues for the preceding fiscal year. original
5 ‘ revenue projections for the current national budget, and revenue projections for the two ﬁséal |
6 3 years immediately following the current fiscal year. The detailed schedule shall include an
7 explanation of the basis for all revenue projections. including revenues from grants,
8 providing sufficient detail to show that the projections are reasonable.
9 Section 330. General fund reserve.
10 (a) A permanent “General Fund Reserve” is hereby established, into which all unspent
11 appropriated funds shall be deposited. Except as otherwise provided in subsection (c), the following
» 12 revenues shall be managed and invested by the COFA Board of Trustees:
p
13 (1) the General Fund cumulative surplus balance;
14 " (2) beginning in Fiscal Year 2002, and thereafter, an amount not less than S
15 percent of actual unrestricted local revenue collections from the preceding fiscal year: and
16 (3) any additional (unding sources identified annually and specified in the annual
17 " budget.
18 (b) The General Fund Reserve may be used only for the following purposes.
19 ) prior to the expiration of the Compact funding period, emergency
20 expenditures under a declared state of national emergency, in accordance with Article V111,
21, Section 14 of the Constitution, for which no other funds are available; and
22 (2) after expiration of the Compact funding period, funding for any lawtui
23 purpose.
24 || Secuion 331, Foreign grants. A copy of any request or application for a grant to fund a
25 project in the Republic requested from any foreign source, including United States federal grants.
Q
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(c) The Chief Justice of the Supreme Court may reprogram up to 10 percent of funds.
cumulatively in a fiscal year, appropriated to the Judicial Branch, except as otherwise provided by
law.

(d) No new budget activity may be created as a result of reprogramming.

Section 352. Rescissions and deferrals. The President may. from time to time. take action
to impound or otherwise prevent the obligation or expenditure of budget authority for the balance
of the budget year, or the period of the appropriation authority, in order to prevent a budget deficit

or revenue deficit or create goverriment savings, budget surplus, or revenue surplus; provided that

the President shall immediately notify the Olbiil Era Kelulau of any such action and the reasons

thereof.
Subchapter [V: Performance Reporting
Section 371.  Per ance reports.
(a) Every agency shall prepare a performance report for the programs and services it

administers or provides. The report shall include each of the following items or an explanation of
why an item does not apply to a program or service:
(n a statement of the agency's functions, responsibilities, and objectives as sel
forth by Executive Order or statute;
(2) performance measures, including measures of results of continuing activities,
results of completed activities. economy, and efficiency of each service and program:
(3) idenufication of service populations served by each service or program and
explanations of how those populations are expected to change within the period of the report;
(4) proposals for collecting new performance information:
(5)  ahstofall personnel positions ncluding a job description and the salary for
cach position.
(6) documentation and analysis of past and projected performance of programs

and services: and
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(7) performance objectives as an incentive for improving programs and services.
(b) Every agency shall issue a first report in fiscal year 2002 and annually thereafier. A

report shall cover the last, current, and next fiscal year from the date it is required to be issued.

including previous forecasts and actual performance. Copies of each report shall be made available

.

for public inspection. <

-

(c)  Eachagency shall subrﬁit its report to thy

resident,the Olbiil Era Kelulau, and the,

_Public Auditor by April | each year.

(d) The President shall:

(1) develop format, forms, and instructions and coordinate raining 1o assist
agencies in the preparation of their reports;

(2) . assist agencies in determining acceptable measures of staff workload, unit

costs, and productivity; and

(3) request any needed additional information concerning any agency
performance report submitted.

(e) The President shall ensure that performance reports are complete, accurate, and
reasonably self-explanatory. The President shall maintain an automated performance data records
system for performance reports and may require additional information from the agencies necessary
to meel the requirements of this subsection.

Section 372, Attestation. Beginning in Fiscal Year 2002 and at least once every two years,
thereafter, the Public Auditor shall review each agency's performance report and comment on the
reasonableness, appropriateness, validity, and reliability of the performance measures and data
collection efforts. The Public Auditor shall report his or her findings to the ugencies reviewed, the
President. and the presiding officer of each house of the Olbiil Era Keluiaw

Section 373 Performance review. The Olbiil Era Kelulau shal] conduct perrormance

reviews during the second regular session of each calendar year to determine the success of agencies

m carryimg out their mandates and the cutcomes desired and 1o develop consensus on agency
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missions and goals. Performance reports shall be utilized in the budget appropriation process 1o
provide the basis for agency funding and to facilitate the allocation and distribution of tunds
available for appropriation.

Subchapter V: Capital Improvement Projects ("CIP")

Section 381. Qperations and maintenance impact statement. All requests for funding for

-

capital improvement projects shall be accompanied by an operations and maintenance impact

statement. Such statement shall include, but shall not be limited to, the following:
(a) a description of the project, including a summary of its costs and benefits. including:
n a justification of the project; and
(2) a statement confirming its consistency with the Palau National Development
Plan or Economic Development Plan:
(b) a project schedule, including the anticipated time requirements for planning, design.

procurement, and construction;

(c) the estimated capital costs of the project, including costs for administration, design,

construction, inspection, and contingencies;

(d) the status of land awnership, rights of way, and easements;

(e) the estimated useful life of the project;

(H the project management agency and eventual project user or project owner; and
(9) the estimated total annual operation and maintenance costs of the project. including

utilities, operations, parts, maintenance, landscaping or grounds keeping, custodial services. security

services, and other specialized services.

Section 382 Administralive costs and project budeel. Where appropriate CIP projecis
funded 1n whole or in part by the national government shall be charged administrative costs. The
means of determining adminstrative costs shall be set forth in rujes and regulations established by
the Minister of Resources and Development and shall be directly related to each project.

Scction 383 [nspection.




[5%]

9

b 1~
(U9}

BN

(3]
U

RPPL No. 6-11
(Intro. as Senate Bill No. 6-83 SD2,
HD2, CD1, PD1)

(e) the name of consultants and contractors responsible for the project’s design and
construction;
(H the approximate percentage of completion of each major project component, such as

land project design, preparation, and construction;

(g) approximate expenditures to date for each project category;

-

(h) a brief description of progress since the last reporting period; and

(1) a brief description of any problems, major issues, or change orders encountered on

the project.

Section 385.  Project completion report. When the Minister of Resources and Development
has determined that a project has been completed and it is appropriate that the project be
administratively closed, within 30 days of such determination, he or she shall prepare a written
préject completion report to the Minister of Administration and the presiding officers of the Olbiil
Era Kelulau. The project completion report shall include the same information that appears in :he
quarterly project report; provided, that the project completion report shall also include a final funding
status of the project. A copy of the project's operations and maintenance impact statement shall be
attached to the project completion report. The project is officially completed and closed upon the
liquidation of all financial obligations by the Minister of Administration.

Section 386.  Update of economic development plan. The National Economic Development

Plan (EDP) shall be updated whenever an appropriation is made for a CIP project that 1s not included

inthe EDP."

Section 3. Amendment. 3 PNC Chapter 4 1s hereby amended 10 add a new secton 407

to read as follows:
“§407. Repassage of referral bills.
(a) Any bill referred to the Olbiil Era Kelulau by the President with recommendations

for amendment may be repassed by a majority vote upon one reading in each house of the Olbiil Era

Kelulaw and returned to the President.
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(b) The Olbiil Era Kelulau may repass a referred bill by taking action in any of the

following ways:

(N repass the bill without change, in the form as first submitted to the President

before referral;

(2) repass the bill incorporating all amendments recommended by the President;

3) repass the bill incorporating one or more amendments recommended by the

President; or
(4) repass the bill with amendments that substantially comply with one or more
amendments recommended by the President.

(c) The Olbiil Era Kelulau may not repass a referred bill which incorporates new

amendments not recommended by the President.

(d) The President’s recommendations in a bill referred to the Olbiil Era Kelulau for
amendment may be in the form of specific statutory language to be added or deleted or may be a
general statement of policy or an objective, the statutory language of which may be provided by the

Olbiil Era Kelulau.”

Section 4. Amendment. 40 PNC 408(b) is hereby amended 1o read as follows:

"Section 408. Trust Fund Administration.

(b) [t1s hereby authorized that all funds received by the Republic of Palau pursuant to

sections 21 i(b). 21 c). 211(d), 21 1(e), 21 H00212(b), 212,215, and 221(b) of the Januvary 10,1980

Compact of Free Association may be commingled mnto the 23 1(f) Trust Fund for imvestment

purposes: however, those funds and the income derived therefrom shall remain seyregated for

appropriation and accounting purposes. No funds shall be withdrawn from the 21 f8 Trast Fund,

or any investment account contaming funds received pursuant (o any Compact section, or any

tvestment account containing funds from the General Fund Reserve, excent through the
p g

consttutional appropriation process
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(c)

(h) A

Section S, Effective date. This Act shall take effect upon its approval by the President
of the Republic, or upon its becoming law without such approval, except as otherwise provided by

law.

PASSED: July 19, 2001

s
" Approved on this 97/ day of Q,,cd;

1gesa
Pre en Rep cof alau




